What distinguishes judicial liberals from judicial conservatives? The answer, argues Christopher Eisgruber in The Next Justice: Repairing the Supreme Court Appointments Process, is the same as what distinguishes liberals from conservatives generally: their "political and moral values."
1 According to Eisgruber, a self-described liberal, 2 the line dividing liberals and conservatives is especially evident on the Supreme Court. Because the Court's docket "consists almost exclusively of hard cases where the law's meaning is genuinely in doubt," applying the law "will require the justices to make politically controversial judgments" "in a significant number of instances."
3 "When they make those judgments," writes Eisgruber, "they have no choice but to bring their values to bear on the issues in front of them." 4 Eisgruber thus argues that Senators should thoroughly examine a Supreme Court nominee's ideological convictions before voting to confirm the next Justice.
contends that "Justices cannot be mere umpires" because, " [u] nlike the rules of baseball, [the Constitution] speaks in abstract phrases, and nobody can interpret those phrases without making politically controversial judgments." 13 Not even originalists can avoid making such judgments, he claims, because "the framers' intentions are no less ambiguous than the constitutional text itself." 14 According to Eisgruber, Justices necessarily rely on their "ideological values"-"political and moral values of the sort that distinguish liberals from conservatives"-when interpreting the Constitution. 15 Judicial conservatives who suggest otherwise, Eisgruber asserts, are simply being disingenuous: given that "originalist accounts of constitutional meanings" merely "reflect the ideological values of the judges who render them," "[i]t is hard to believe that the analysis is being driven by a disinterested analysis of historical intentions, rather than by the judges' values." 16 Another view, identified with Senator Charles Schumer, 17 regards Justices "as ideologues who decide cases on the basis of a political agenda."
18 Eisgruber rejects this account as too cynical: "Although justices must make politically controversial judgments, their decision making differs sharply from that of legislators and other officeholders."
19 For one thing, he argues, "justices share a strong commitment to impartiality," which "prohibits them from favoring certain persons, groups, constituencies, or causes over others." 20 For another, he claims, Justices share a deep commitment to certain "procedural values"-"values that pertain to the jurisdiction, responsibility, or operation of institutions, including courts." 21 According to Eisgruber, these commitments allow Justices to transcend "traditional ideological cleavages" and "reach unanimous decisions in politically charged cases." 
ii. the real divide between liberals and conservatives
The central flaw of The Next Justice is its failure to understand judicial conservatives as they understand themselves. By making nearly no effort to identify with judicial conservatives, Eisgruber undermines one of his book's primary purposes: finding a way "to replace the empty political theater of recent confirmation battles with more substantive deliberation." 31 For until liberals and conservatives find a common language in which to discuss the law-until they find a way to talk with, rather than past, each othersubstantive deliberation about Supreme Court nominees will be virtually impossible.
Can liberal and conservative notions of the law be placed within a single framework? Or will judicial liberals continue to regard judicial conservatives as naive and disingenuous for denying that a nominee's values matter, and judicial conservatives continue to regard judicial liberals as lawless and resultoriented for believing that they do? Without realizing it, Eisgruber himself hints at a way of reconciling liberal notions of the law with conservative ones. Throughout The Next Justice, Eisgruber describes cases before the Supreme Court as "hard" or "difficult," using the words loosely, in their everyday sense. 32 In the literature on analytical jurisprudence, however, the term "hard cases" has a specific, technical meaning: "hard cases" are "legally unregulated cases in which on some point no decision either way is dictated by the law and the law is accordingly partly indeterminate or incomplete." 33 Where the law has run out, the judge must resort to moral reasoning to fill in the gap. 34 With this definition of "hard cases" in mind, 35 we can begin to discern the real divide between judicial liberals and judicial conservatives: the two sides fundamentally disagree about the relative number of hard cases the Supreme Court hears.
Judicial conservatives believe that traditional legal authorities-text, history, and structure-rarely run out; the law almost always yields a single right answer. The belief that there are extremely few hard cases, which require moral reasoning, explains why judicial conservatives often compare themselves to neutral umpires. 36 It also explains why they frequently emphasize judicial nregulated disputes" as ones in which "the law contains a gap" and thus "fails to provide a solution").
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See HART, supra note 9, at 275; see also RAZ, supra note 33, at 199 ("[I]n their law-making judges do rely and should rely on their own moral judgment."). Legal philosophers disagree about the status of moral reasoning. Legal positivists argue that moral reasoning occurs outside "the law," as part of making it; Ronald Dworkin argues that moral reasoning occurs within "the law," as part of interpreting it. See HART, supra note 9, at 272. This Comment speaks in the language of legal positivism for purposes of clarity; it does not take a position in this broader jurisprudential debate.
35.
Note how strict this definition is. A "hard case" is not merely one in which finding the right legal answer is difficult or challenging; so long as a single right answer can be found, the case is not a "hard" one. Nor is a "hard case" merely one in which the law's meaning is disputed or contested. Although reasonable disagreement about what the law means may be a sign that the law has run out, it is not dispositive. Note, too, that a "hard case" is not necessarily one in which the law does no work at all, but instead may be one in which the law goes a long way before running out. The size of the gap left to be filled by moral reasoning thus varies from case to case, depending on how determinate the legal materials are. So long as the law runs out before providing a single right answer, however, the case is a "hard" one. Id . at x-xi; see also DWORKIN, supra note 6, at 3 (arguing that judges have "no real option but to" make "fresh moral judgments" when applying the Constitution to "concrete cases").
denies that Justices should impose their personal convictions from the bench.
44
Advocating "a form of judicial restraint," 45 he argues that the values Justices invoke should be limited to those consistent with the Constitution's basic purpose, such as "active liberty." 46 But even an approach like Justice Breyer's presupposes the existence of hard cases-cases in which, as Justice Breyer puts it, "language and structure, history and tradition . . . fail to provide objective guidance." 47 And even an approach like Justice Breyer's entails moral reasoning in such cases, for Justices exercise moral reasoning whenever they rely on any moral principle, regardless of whether that principle is derived from their own values, "the evolving standards of decency that mark the progress of a maturing society," 48 or, in the case of active liberty, the "nature" of the Constitution itself. 49 It thus matters not that Justice Breyer and other judicial liberals deny a role for personal values in deciding hard cases; so long as they take the frequent existence of such cases for granted in justifying a role for moral reasoning generally, their reputation as judicial liberals is deserved.
iii. the implications for the supreme court appointments process
If the real divide between judicial liberals and judicial conservatives lies in how many hard cases they believe the Supreme Court hears, The Next Justice fails to provide a common language in which the two sides can understand each other. To repair the confirmation process, Eisgruber recommends that nominees be evaluated on the basis of their ideological and procedural convictions. But because Eisgruber's proposal speaks only to one side-the side believing that the Court hears very many hard cases-implementing it will be contentious. Three controversial implications of his proposal deserve mention.
First, if a nominee has prior judicial experience, Eisgruber explicitly endorses the use of studies showing "the overall pattern of [the nominee's] decision making" while on the bench. 50 According to Eisgruber, "big picture" trends, 51 such as how often the nominee voted in favor of the government at the expense of civil rights plaintiffs, or in favor of corporations at the expense of environmental groups, help reveal the nominee's ideological and procedural values, which, Eisgruber claims, "[r]arely, if ever, can . . . be discerned from the disposition of a single case." 52 Second, Eisgruber lends legitimacy to potentially far-reaching investigations into a nominee's private life. Senate Democrats have already begun opposing nominees with "deeply held views," 53 a phrase some believe to be mere code for conservative religious beliefs. 54 One Republican Senator recently cited a nominee's attendance at a same-sex commitment ceremony as grounds for opposing her confirmation. 55 If Senators should evaluate a nominee's ideological convictions, there seems to be no principled reason why a nominee's religious beliefs or private activities should be off limits. 56 Third, Eisgruber's arguments seem to suggest that the American Bar Association (ABA) should begin rating nominees on the basis of ideology, at least if its criteria are to be "the gold standard by which judicial candidates are judged." 57 Currently, the ABA "restricts its evaluation to issues bearing on professional qualifications and does not consider a nominee's philosophy or ideology." 58 Although Eisgruber concedes that a nominee's professional qualifications matter, 59 he maintains that a nominee's values are the "most important determinant of what kind of justice she will be." 60 Taken seriously, Eisgruber's view would entail a ratings system in which "professional" evaluations ranging from "not qualified" to "well qualified" are supplemented by ideological evaluations ranging from "liberal" to "conservative."
Judicial conservatives will no doubt find these implications for the appointments process troubling. As they have in the past, judicial conservatives will question the propriety of big-picture studies and inquiries into "deeply held views,"
61 arguing that such measures misrepresent the judicial role by focusing on political results rather than legal reasoning.
62 They will reject calls to factor ideology into the ABA's ratings, which they already regard as too politicized.
63 Insisting that the focus should be on methodology, judicial conservatives will resist any reform that presumes the importance of ideology.
To have a chance of succeeding, then, any effort to foster substantive deliberation in the appointments process must reconcile conservative views of the law with liberal ones. The notion of hard cases provides the framework for doing just that. Senators can use the notion of hard cases as a way of asking nominees about both methodology (how would you know a hard case when you saw one?) and ideology (how would you go about deciding a hard case?). Nominees will feel comfortable responding so long as they can make clear their views concerning the number of hard cases. Of course, nominees (as well as lawyers and judges generally) often speak as if the law yields a single right No set of questions can overcome a nominee's best efforts at evasion. But even if substantive deliberation remains only an ideal, speaking in the language of hard cases will result in a more dignified, less contentious appointments process-one in which liberals and conservatives alike are understood on their own terms. Judicial liberals will realize that their conservative counterparts are not necessarily being disingenuous when they compare themselves to umpires, for everyone recognizes the existence of at least some cases in which the law is determinate. 65 And judicial conservatives will learn that judicial liberals are not necessarily being lawless when they invoke moral values, for everyone acknowledges the existence of at least some hard cases.
conclusion
The real divide between judicial liberals and judicial conservatives lies in their views of the relative number of hard cases the Supreme Court hears. Judicial liberals perceive very many hard cases and thus attribute their differences with judicial conservatives to ideology; judicial conservatives perceive extremely few hard cases and thus attribute their differences with judicial liberals to methodology. Until the two sides turn the vocabulary of hard cases into a common language in which to understand each other, any attempt to repair the Supreme Court appointments process is doomed to fail.
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See, e.g., EISGRUBER, supra note 1, at 28 (acknowledging that "judging might sometimes feel much like umpiring" in the lower federal courts). 
